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CASE COMMENTS
DIVORCE: DECREE THAT HUSBAND SUPPORT CHILDREN
NOT ENFORCEABLE AGAINST HIS ESTATE
Guinta v. Lo Re, 31 So.2d 704 (Fla. 1947)
A divorce decree awarding the wife custody of two minor children
required the husband to pay ten dollars per week for support of the
children. After the husband's death, the wife brought suit to enforce
this payment against the decedent's estate until the minor children
should reach the age of twenty-one. From a judgment denying the
liability of the deceased husband's estate, the wife appealed. HELD.
the father's obligation under the divorce decree terminated upon his
death; the decree for support was not enforceable against his estate.
Judgment affirmed, Chief Justice Thomas and Justice Terrell dissenting.
At common law the father's legal obligation for the support of his
children terminates at his death,' and no claim therefor survives against
his estate; 2 and the same rule is also applicable after a divorce a mensa e!
thora, since the family relationship is not finally terminated by such a
decree. 3 In an absolute divorce, however, where the family relationship
is completely terminated, the courts have found no difficulty in holding
the estate liable where a maintenance decree was made a lien on the
father's property, 4 where the divorce decree by its terms is to continue
in force until further order of the court,5 or where by contract the support is authorized and required. 6 But in the absence of these specifications in the terms of the decree, there is a conflict of authority in regard
to the liability of the decedent's estate. Some jurisdictions, emphasizing
the fact that under normal circumstances a father has an absolute right
to make such testamentary disposition of his estate as would result in
'See Miller v. Miller, 64 Me. 484, 487 (1874); Carey v. Carey, 163 Tenn. 486,
43 S. W.2d 498, 499 (1931) ; Stone v. Bayley, 75 Wash. 184, 134 Pac. 820, 822 (1913).
2Blades v. Szatai, 151 Md. 644, 135 Ad. 841 (1927).
-'Murphy v. Moyle, 17 Utah 113, 53 Pac. 1010 (1898); See Newman v. Burwell,
216 Cal. 608, 15 P.2d 511, 512 (1932) ; Stone v. Bayley, 75 Wash. 184, 134 Pac. 820,
822 (1913).

'Schultze v. Schultze, 66 S. W. 56 (Tex. Civ. App. 1901); See Oetter v. Sandlin's
Adm'x, 262 Ky. 355, 90 S. W.2d. 350, 352 (1936).
'Newman v. Burwell, 216 Cal. 608, 15 P.2d 511 (1932).
'Stone v. Bayley, 75 Wash. 184, 134 Pac. 820 (1913); See Carey v. Carey, 163
Tenn. 486, 43 S. W.2d 498, 499 (1931).
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legally disinheriting his child, deny liability of the father's estate despite
a maintenance decree following an absolute divorce. 7 The majority of
jurisdictions considering this precise point of law find in their divorce
statutes adequate provisions for imposing a continued liability. 8 Statutes
of this type confer power upon the courts to make such orders concerning
the care, custody, and maintenance of children as might from time to
time be deemed expedient. 9
Florida has a statute similar to those in jurisdictions which have
allowed continuing liability; l O but this statute was considered in neither
the appellant's brief nor the majority opinion of the court. It was
mentioned in the petition for rehearing,"i which was denied. In
construing this statute, under other circumstances, the Florida Court has
said that it has continuing jurisdiction of the cause for the purpose of
making such future orders as may be proper as affecting custody and
welfare of children of divorced parents. 12 Apparently the statute unfolds
the way for a decision on this point of law in Florida in accord with the
view that death does not extinguish a father's obligation under a decree
requiring him to pay a stipulated amount per month for the support
of minor children. This reasoning in an analogous case in another jurisdiction is buttressed by the added factor that minor children are wards
of the court, and the courts are charged with the duty of caring for
'Blades v. Szatai, 151 Md. 644, 135 Atl. 841 (1927); cf. Carey v. Carey, 163
Tenn. 486, 43 S. W.2d 498 (1931) ; Schultze v. Schultze, 66 S. W. 56 (Tex. Civ. App.
1901).

'Myers v. Hanington, 70 Cal. App. 680, 234 Pac. 412 (1925); Miller v. Miller,
64 Me. 484 (1874); West v. West, 241 Mich. 679, 217 N. W. 924 (1928); Smith v.
Funk, 141 Okla. 188, 284 Pac. 638 (1930); Murphy v. Moyle, 17 Utah 113, 53 Pac.
1010 (1898); Stone v. Bayley, 75 Wash. 184, 134 Pac. 820 (1913).
OCAL. Civ. CODE §§138-140; ME. REv. STAT. c. 60, §19; MIcH. Comtsp. LAWS
§11407 (1915); OKLA. COMP. STAT. §507 (1921); UTAH Comp. LAWS §2606 (1888);
WASH. CODE §989 (Rem. & Bal.).
0
' FLA. STAT. 1941, §65.14, "In any suit for divorce or alimony, the court shall have

power at any stage of the cause to make such orders touching the care, custody and
maintenance of the children of the marriage, and what, if any, security to be given
for the same, as from the circumstances of the parties and the nature of the case may
be fit, equitable and just, and such order touching their custody as their best spiritual
as well as other interests may require."
:'Petition for Rehearing, page 4.
'-Mehaffey v. Mehaffey, 143 Fla. 157, 196 So. 416 (1940); Gratz v. Gratz, 137
Fla. 709, 188 So. 580 (1939); Mooty v. Mooty, 131 Fla. 151, 179 So. 155 (1938);
Frazier v. Frazier, 109 Fla. 164, 147 So. 464 (1933).
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them.13. Likewise, in Florida, infants are wards of the court. 14 Charged
with their welfare, 15 the courts have broad discretion in making orders
16
designed for the protection of infants.
In cases of this type the father's liability results from a court decree
and not from the mere common law obligation. The purpose of such
court decree is for the welfare of children during their minority, and
the necessity for support of the minor child remains whether the father
is dead or alive.' 7 Thus, should the court wish to adopt the more
liberal view, there is no sound reason, in view of the Florida statute,
why the estate of the father could not be charged with the obligation
to provide support for his minor children after his death.

R. TuoxAs

EVIDENCE:

NELSON,

JR.

QUANTUM OF PROOF REQUIRED TO

ESTABLISH A RESULTING TRUST
Goldman v. Olsen, 31 So.2d 623 (Fla. 1947)
Plaintiff sought to be declared the equitable owner of an undivided
half interest in certain lands by reason of an alleged contract under which
she furnished part of the purchase price. The cause was referred to
a special master, who found that a preponderance of the credible
evidence sustained the plaintiff's contentions. This finding was approved by the chancellor, and a decree was entered for the plaintiff. On
appeal, HELD, the preponderance of the evidence was insufficient to
sustain a decree for the plaintiff. Since the object of the suit was to
establish a resulting trust, a more burdensome rule prevails: the evidence
must be so strong, clear and unequivocal as to remove from the mind
"See Miller v. Miller, 64 Me. 484, 487 (1874).
4
1n re Brock, 157 Fla. 291, 25 So.2d 659 (1946); Krivitaky 'v. Nye, 152 Fla. 614,
12 So.2d 595 (1943); Riesner v. Riesner, 151 Fla. 8, 9 So.2d 108 (1942); Davis v.
Davis, 143 Fla. 282, 196 So. 614 (1940); Turner v. Andrews, 143 Fla. 88, 196 So. 449

(1940).
"In re Brock, 157 Fla. 291, 25 So.2d 659 (1946); Turner v. Andrews, 143 Fla. 88,
196 So. 449 (1940) ; Dutke v. Duke, 109 Fla. 325, 147 So. 588 (1933) ; Fisher v. Guidy,
106 Fla. 94, 142 So. 818 (1932).

"Riesner v. Riesner, 151 Fla. 8, 9 So.2d 108 (1942).
"See Smith v. Smith, 200 Cal. 654, 254 Pac. 567, 569 (1927).
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